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focuses on “narrow” (also known as “weak™) Al, which goes beyond advanced conventional
computing to learn and perform domain-specific or specialized tasks by extracting information
from data sets, or other structured or unstructured sources of information.

This Memorandum is directed to the heads of all Executive Branch departments and
agencies, including independent regulatory agencies.

Encouraging Innovation and Growth in Al

As stated in Executive Order 13859, “the policy of the United States Government [is] to
sustain and enhance the scientific, technological, and economic leadership position of the United
States in AL.”> The deployment of Al holds the promise to improve efficiency, effectiveness,
safety, fairness, welfare, transparency, and other economic and social goals, and America’s
continued status as a global leader in Al development is important to preserving our economic
and national security. The importance of developing and deploying Al requires a regulatory
approach that fosters innovation and growth and engenders trust, while protecting core American
values, through both regulatory and non-regulatory actions and reducing unnecessary barriers to
the development and deployment of Al

To that end, Federal agencies must avoid regulatory or non-regulatory actions that
needlessly hamper Al innovation and growth. Where permitted by law, when deciding whether
and how to regulate in an area that may affect Al applications, agencies should assess the effect
of the potential regulation on Al innovation and growth. While narrowly tailored and evidence-
based regulations that address specific and identifiable risks could provide an enabling
environment for U.S. companies to maintain global competitiveness, agencies must avoid a
precautionary approach that holds Al systems to an impossibly high standard such that society
cannot enjoy their benefits and that could undermine America’s position as the global leader in
Al innovation. Where Al entails risk, agencies should consider the potential benefits and costs
of employing Al as compared to the systems Al has been designed to complement or replace.

Furthermore, in the context of Al, as in other settings, agencies must consider the effect
of Federal regulation on existing or potential actions by State and local governments. In some
circumstances, agencies may use their authority to address inconsistent, burdensome, and
duplicative State laws that prevent the emergence of a national market. Where a uniform

(1) Any artificial system that performs tasks under varying and unpredictable circumstances without
significant human oversight, or that can learn from experience and improve performance when exposed to
data sets.
(2) An artificial system developed in computer software, physical hardware, or another context that solves
tasks requiring human-like perception, cognition, planning, learning, communication, or physical action.
(3) An artificial system designed to think or act like a human, including cognitive architectures and neural
networks.
(4) A set of techniques, including machine learning, that is designed to approximate a cognitive task.
(5) An artificial system designed to act rationally, including an intelligent software agent or embodied robot
that achieves goals using perception, planning, reasoning, learning, communicating, decision-making, and
acting.

3 See Exec. Order No. 13,859, § 1, 84 Fed. Reg. at 3967.
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anticompetitive effects or inhibit innovation.” Whenever practical and consistent with applicable
law, agencies should seek to apply consistent risk assessment and risk management frameworks
and approaches to similar Al functionalities across sectors. Any assessment of risk should
compare that risk to risk presented by the situation that would obtain absent the Al application at
issue; if an Al application lessens risk that would otherwise obtain, any relevant regulations
presumably should permit that application.

5. Benefits and Costs

When developing regulatory and non-regulatory approaches, agencies will often
consider the application and deployment of Al into already-regulated industries. Presumably,
such significant investments would not occur unless they offered significant economic potential.
As in all technological transitions of this nature, the introduction of Al may also create unique
challenges. For example, while the broader legal environment already applies to Al applications,
the application of existing law to questions of responsibility and liability for decisions made by
Al could be unclear in some instances, leading to the need for agencies, consistent with their
authorities, to evaluate the benefits, costs, and distributional effects associated with any
identified or expected method for accountability. Executive Order 12866 calls on agencies to
“select those approaches that maximize net benefits (including potential economic,
environmental, public health and safety, and other advantages; distributive impacts; and
equity).”® Agencies should, when consistent with law, carefully consider the full societal costs,
benefits, and distributional effects when considering regulations related to the development and
deployment of Al applications. Such consideration will include the potential benefits and costs
of employing Al, when compared to the systems Al has been designed to complement or replace;
whether implementing Al will change the type of errors created by the system; and comparison
to the degree of risk tolerated in other existing systems. In cases where a comparison to a current
system or process is not available, evaluation of risks and costs of not implementing the system
should be evaluated as well.

6. Flexibility

When developing regulatory and non-regulatory approaches, agencies should pursue
performance-based and flexible approaches that are technology neutral and that do not impose
mandates on companies that would harm innovation. Rigid, design-based regulations that
attempt to prescribe the technical specifications of Al applications will in most cases be
impractical and ineffective, given the anticipated pace with which Al will evolve and the
resulting need for agencies to react to new information and evidence. Targeted agency
conformity assessment schemes, to protect health and safety, privacy, and other values, will be
essential to a successful, and flexible, performance-based approach. To advance American
innovation, agencies should keep in mind international uses of Al, ensuring that American
companies are not disadvantaged by the United States’ regulatory regime.

7 See Exec. Order No. 12,866, § 1(b)(5), 58 Fed. Reg. at 51,736 (“[E]ach agency shall consider incentives for
innovation, consistency, predictability, [and] the cost of enforcement and compliance . . . to the government,
regulated entities, and the public . . ..”).

81d § 1(a).



7. Fairness and Non-Discrimination

Agencies should consider in a transparent manner the impacts that Al applications may
have on discrimination. Al applications have the potential of reducing present-day
discrimination caused by human subjectivity. At the same time, applications can, in some
instances, introduce real-world bias that produces discriminatory outcomes or decisions that
undermine public trust and confidence in Al or be used in other ways that violate anti-
discrimination statutes. When considering regulations or non-regulatory approaches related to
Al applications, agencies should consider, in accordance with law, issues of fairness and non-
discrimination with respect to outcomes and decisions produced by the Al application at issue, as
well as whether the Al application at issue may reduce levels of unlawful, unfair, or otherwise
unintended discrimination as compared to existing processes.

8. Disclosure and Transparency

In addition to improving the rulemaking process, transparency and disclosure can
increase public trust and confidence in Al applications by allowing (a) non-experts to understand
how an Al application works and (b) technical experts to understand the process by which Al
made a given decision. Such disclosures, when required, should be written in a format that is
casy for the public to understand and may include identifying when Al is in use, for instance, if
appropriate for addressing questions about how the application impacts human end users.
Disclosures may be required to preserve the ability of human end users and other members of the
public to make informed decisions, although agencies should be aware that some applications of
Al could improve or assist human decision-making. Agencies should carefully consider the
sufficiency of existing or evolving legal, policy, and regulatory environments before
contemplating additional measures for disclosure and transparency. What constitutes appropriate
disclosure and transparency is context-specific, depending on assessments of potential harms
(including those resulting from the exploitation of disclosed information), the magnitude of those
harms, the technical state of the art, and the potential benefits of the Al application.

9. Safety and Security

Agencies should promote the development of Al systems that are safe, secure, and
operate as intended, and encourage the consideration of safety and security issues throughout the
Al design, development, deployment, and operation process. Agencies should pay particular
attention to the controls in place to ensure the confidentiality, integrity, and availability of the
information processed, stored, and transmitted by Al systems. Agencies should also consider
methods for providing systemic resilience, and for preventing bad actors from exploiting Al
systems, including cybersecurity risks posed by Al operation, and adversarial use of Al against a
regulated entity. When evaluating or developing regulatory and non-regulatory approaches to Al
applications, agencies should be mindful of any potential safety and security risks and
vulnerabilities, as well as the risk of possible malicious deployment and use of Al applications.
Moreover, agencies should consider, where relevant, any national security implications raised by
the unique characteristics of Al and Al applications and take actions to protect national security
as appropriate for their authorities.



10. Interagency Coordination

A coherent and whole-of-government approach to Al oversight requires interagency
coordination. Interagency coordination will be achieved under the auspices of Executive Order
12866, which governs the Office of Information and Regulatory Affairs (OIRA) in its oversight
of Federal regulation and establishes principles of regulation that are relevant to this
Memorandum. Consistent with Executive Order 12866, agencies should coordinate with each
other to share experiences to ensure consistency and predictability of Al-related policies that
advance American innovation and adoption of Al, while appropriately protecting privacy, civil
liberties, national security, and American values and allowing sector- and application-specific
approaches. When OIRA designates Al-related draft regulatory action as “significant™ for
purposes of interagency review under Executive Order 12866, OIRA will ensure that all agencies
potentially affected by or interested in a particular action will have an opportunity to provide
input.

Non-Regulatory Approaches to AI°

An agency may determine, after considering a particular Al application, that either
existing regulations are sufficient or that the benefits of a new regulation do not justify its costs,
at that time or in the foreseeable future. In these cases, the agency may consider either not taking
any action or, instead, identifying non-regulatory approaches that may be appropriate to address
the risk posed by certain Al applications. Examples of such non-regulatory approaches include:

o Sector-Specific Policy Guidance or Frameworks. Agencies should consider using any
existing statutory authority to issue non-regulatory policy statements, guidance, or testing
and deployment frameworks, as a means of encouraging Al innovation in that sector.
Agencies should provide guidance where a lack of regulatory clarity may impede
innovation. This may also include work done in collaboration with industry, such as
development of playbooks and voluntary incentive frameworks.

e Pilot Programs and Experiments. Agencies should consider using any authority under
existing law or regulation to grant waivers, deviations, and exemptions from regulations,
or to allow pilot programs that provide safe harbors for specific Al applications. Such
programs may also include events such as hackathons, tech sprints, challenges, and other
types of piloting programs. As part of such programs, agencies may collect data on the
design, development, deployment, operation, or outcomes of Al applications to improve
their understanding of the benefits and risks, which could produce useful data to inform
future rulemaking and non-regulatory approaches. If this information is of significant
public interest, agencies should consider periodically informing the general public about
emerging trends to help coordinate research efforts, new or emerging changes that will
affect particular stakeholders (e.g., consumers), and transparency about how specific Al
applications generate net benefits and, if relevant, distributional effects. Any waivers,
deviations, or exemptions granted by agencies should be consistent with the principles of
this Memorandum.

° Appendix A provides technical guidance on rulemaking to inform the development of regulatory approaches to Al
applications.
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protections (e.g., privacy or intellectual property), agencies should consider the risks of
inadequate protections to algorithms and data throughout the design, development, deployment,
and operation of an Al system, given the level of sensitivity of the algorithms and data.
Agencies should also consider that an Al application could be deployed in a manner that yields
anticompetitive effects that favors incumbents at the expense of new market entrants,
competitors, or up-stream or down-stream business partners.

Managing Risk

The management of risks created by Al applications should be appropriate to, and
commensurate with, the degree of risk that an agency determines in its assessment. In general,
as emphasized above, the agencies should also be comparing risks unique to the Al application to
other similar risks associated with not using such applications within a regulatory framework or
risks mitigated by the adoption of Al. For Al applications, agencies should adopt a tiered
approach in which the degree of risk and consequences of both success and failure of the
technology determines the regulatory approach, including the option of not regulating. Agencies
should be aware that there is always likely to be at least some risk, including that associated with
not knowing what is currently unknown. For Al applications that pose lower risks, agencies can
rely on less stringent and burdensome regulatory approaches—or non-regulatory approaches—
such as requiring information disclosures or consumer education. For higher risk Al
applications, agencies should consider, for example, the effect on individuals, the environments
in which the applications will be deployed, the necessity or availability of redundant or back-up
systems, the system architecture or capability control methods available when an Al application
makes an error or fails, and how those errors and failures can be detected and remediated.
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